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Littler
Employment & laboll<;w Solutions Worldwide

Littler Mendelson, P.C.
400 Linden Oaks.
Suite 110
Rochester, NY 14625

May 9, 2011
Margaret A. Clemens
585.203.3444 direct
585-203-3400 main
585.486.1720 fax
mclemen$@littler.com

VIA FAX AND U.S. MAIL

Hon. David G. Larimer
U.S. District Court Judge
2500 U.S. Courthouse
100 State Street
Rochester, New York 14614

Re: Lawrence Holland, et at v. Lawrence Becker, et al.
Case No. 08-06171

Dear Judge Larimer:

This letter is submitted by defendants in accordance with this Court's March 21,2011
and April 27, 2011 Orders, requesting that the parties summarize their respective positions as
to what motions are currently pending that need to be decided by the Court, as well as motions
that need to be briefed either for the first time or with supplemental briefing in light of the
decisions from the Second Circuit Court of Appeals and the United States Supreme Court in
Conkright v. Frommert (t'Frommert"), See Frommert, 130 S. Ct. 1640 (2010) ..

As this Court may recall, this case was commenced on April 18, 2008, by nine
individual plaintiffs, Lawrence Holland, Ruth Falcon, Ellen Ohstrom, Robert Palermo, Dennis
Staly, James Sykes, Robert Warner, Guy Pietrantoni and John Wagner, Jr. against Lawrence
Becker, Patricia Nazemetz and Sally Conkright, in their capacities as agents of the profit
sharing joint administrative board and as plan administrators, and Gary Bonadonna, Jeanne
Rietz, Roger Ladue, Verdel Lane, Michael Harren, Arlyn Kaster, Philip Harlow, Madoe Htun
,ind Janet Gill-Hernandez, as agents of the profit sharing joint administrative board. Plaintiffs
were represented by Robert H. Jaffe, Esq., who was admitted pro hac vice, but we understand
that Mr. Jaffe is now deceased. Although George Schell, Esq. is listed as plaintiffs'
attorney in the Complaint, he has advised our office that he is not and has not been an
attorney of record on this case. Accordingly, we have not sent a copy of this letter to
either the plaintiffs or counsel of record (since we know of none).

As alleged in the Complaint, seven of the plaintiffs were participants in the Xerox's
Textile Workers' Plan ("TWP") and two were participants in the Xerox's Retirement Income
Guarantee Plan ("RIGP"). Plaintiffs further allege that the terms of the RIGP and the TWP are
substantially identical to one another, and that their claims are similar to those raised by the
plaintiffs in Conkright v. Frommert, 130 S. Ct. 1640 (2010) C'Frommert"). Plaintiffs also
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allege that Plaintiff Holland had been a party to the Frommert action, but was dismissed from
the case because he was not a plan participant in the RIGP, the pension plan at issue in that
suit.

As also alleged in the Complaint, Plaintiffs Falcon and Warner have each executed a
general release in which they released any and all claims against Defendants regarding their
retirement benefits. These releases were executed after the union negotiated a settlement on
behalf of its members, including Plaintiffs Falcon and Warner, relating to the TWP.

On September 17, 2008, Defendants moved to dismiss the Complaint in its entirety on
the basis that plaintiffs' claims were time-barred. Plaintiffs filed their opposition to the motion
on October 24, 2008 and defendants filed a Reply on November 5, 2008. The Court did not
hear oral argument on the pending motion and no decision has yet been rendered.

No further briefing on the pending motion to dismiss is required as a result of the
Supreme Court's decision in Frommert or the Second Circuit's August 2, 2010 Order
remanding that case for further proceedings. Unlike the Frommert plaintiffs, who had timely
commenced their ERISA action, plaintiffs in this case did not do so. Thus, for the reasons
discussed in defendants' motion papers, the Complaint should be dismissed.

Although not raised in the pending motion to dismiss, in the event this case is not
dismissed, the Second Circuit's ruling on the enforceability of the Xerox releases reported at
Frommer! v. Conkright, 535 F.3d 111 (2d Cir. 2008), supports the dismissal of the claims of
the two individual plaintiffs who executed releases in exchange for salary continuation
benefits.

Respectfully submitted,

~~
Margaret A. Clemens
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